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¢ Closed Session ProceduresWritten Statement
¢ Generally — use of model form recommended, but not
required

¢ Compliance Board — Authority and Procedures —
Opinions
<& Conflicting inferences: cannot be resolved

¢ Compliance Board — Authority and Procedures —
Response to complaint
<& Response required of each public body allegedwe h
violated the Act

4 Exceptions Permitting Closed Sessions —
Personnel, 810-508(a)(1)
<& Within exception, discussion of:
Selection of recipients of honorary degrees

4 Exceptions Permitting Closed Sessions —
Private information about individuals:
¢ Generally: applicable only to confidential personal
information

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

April 8, 2013

Re:University System of Maryland Board of Regents-
Committee on Education Policy and Student Life:
(Craig O’'Donnell-Kent County News, Complainant )

We have considered the complaint of Craig O’'Donralithe Kent
County News, (“Complainant”), that the Committee Bducation Policy
and Student Life (“EPSL Committee”), a standing oattee of the
University System of Maryland Board of Regents (dBd’), violated the
Open Meetings Act (“Act”) by meeting in closed geaswithout making
the required disclosures.

Complainant has recently filed similar complainb®at the Board’s
other standing committees and the Board itself.e Board, arguing that
Complainant’s allegations here are “recycle[d],5pends for the EPSL
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Committee by acknowledging our February 26, 2018iop about the

Board and referring us to its response to the camisd about the other
committees. In that response, the Board correcthgmarized the practices
that it and its associated public bodies must foland pledged to follow

those practices. Since then, by request of thedBGaair, our counsel has
met with committee staff and will meet with presigliofficers to review

the requirements of the Act. The Board has notarded to the allegations
specific to the 2012 meetings detailed in this clamp’

Despite the common legal themes of the complaintst—the
committees’ closing procedures did not satisfy Awe—the facts vary bY
committee. Each committee is, as the Board recegnia separate public
body and each meeting is a separate event. $t#hauld be remembered
that our function is chiefly advisory and that, enwe have issued an
opinion, as we did at ®MCB Opinions137, 147 (2013), it serves little
Bugoose to address the practices followed by asstibof the same public

ody. We therefore address most of the allegatiorsummary fashion.
We will state our conclusions along the way.

Discussion

Relﬁing solely on the documents provided by Coinplat, we
conclude that the EPSL Committee violated the Algemvit failed to name
the University System staff who attended its closeskions, for the reasons
stated in our earlier opinion. We decline to fihdttthe use of an acronym
in minutes is a violation; other minutes explaie tcronym in question,
and there is a limit to the extent we will opine thie content of minutes.
We reach no conclusion about the absence of anglagatement for the
June 6, 2012, meeting because we do not know whdtiee EPSL
Committee held a closed session subject to the@amplainant concludes
from a reference in later minutes to the adoptibfEaecutive Notes” that
such a session was held; that caption could justedisapply to notes of a
free-standing administrative session, not subette Act.

We find that the EPSL Committee’s descriptionghs events of
the closed sessions mostly contain sufficient gdtat that the committee
did not comply with State Government Article (“S&"10-503(c) when it
stated circularly that the subject of the admiaitbie portion of the session
was “administrative matters.” Additionally, thiemmittee should ensure
that the discussion held in a closed session qurels to the exception
claimed as a basis for the closing. When the cdreencloses a meetin% to
discuss the award of honorary degrees to speaifiwiduals, a subject that
involves public business, the discussion will likedtray into what is

! The Board also asked us to consolidate this cdmtplaith the one that
Complainant had filed on January 15, 2013 andwleahad consolidated with the
one he had filed in December 19, 2013. We denyréuagiest because this
complaint raises fewer issues than the earlier amé could be resolved more
quickly.
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publicly known about the potential honorees and tihelyond the exception
“to protect the privacy or reputation of individsakith respect to a matter
that is not related to public businessSeeSG 8§ 10-508(a)((2£. If the
committee needs to close a meeting to discusstthieudes of individuals,
it might also cite the SG § 10-608(a2(1) excepfanthe “appointment . . .
of appointees. . . .” In our view, the selectidnaoperson to receive an
honorary degree is sufficiently analogous to arptaptment” to qualify for
that exception. Neither excePtion would apply tdiscussion about the
0

selection process, the criteria for the awardsnercreation of an award.

Finally, Complainant complains that the closingtesteents do not
include the recorded vote on a motion to closehdlgh the model closing
statement, or form, posted on the Attorney Generalebsite contains
spaces in which to record such votes and otherirsgtjinformation, the
Act does not require public bodies to include theorded vote information
in the written statement. The Act requires thespliag officer to “(i)
conduct a recorded vote on the closing of the ee%saand “(ii) make a
written statement of the reason for closing thetmggeincluding a citation
of the authority under this section, and a listiofy the topics to be
discussed.” SG § 10-508(d)(2). So, while we elithe better practice is
to disclose the vote immediately on the writtertesteent, a public body
may record the vote in its minutes.

Likewise, the model form contains a signature I|sw that the
presiding officer can easily demonstrate his orriagification of a closing
statement pre-prepared by staff. The pre5|d|n%@f,_f as the person who
conducts the public body’s meetings, is charget wiaking (or ratlfyln%)
the written statement because he or she will resble for keeping the
closed-session discussion within the topics disdand within the bounds
of the claimed exception. A public body may rectird presiding officer’s
acknowledgment of the written statement in its rtesuf it prefers; again,
we think the better practice is to include it i thritten statement, which is
immediately available to the public. And, we hakeorized that a public
body’s written statement would comply with the Afctthough in the form
of an agenda item, it contained the specific im@tion required by SG §
10-508(d)(2)(ii)) and was acknowledged by the mliegi officer as a valid
closing statement right before the closed sessse@4 OMCB Opinions
46, 48 (2004),http://www.oag.state.md.us/Opinions/Open2004/4orGcb4
pdf (explaining what an agenda item should contaiorger to serve as a
closing statement; finding the particular item iifisient). We do not
necessarily recommend an%/ of these methods; oumeforcounsel
introduced the model form because public bodiesh qwocedures too
often did not work. See, e.% 7 OMCB Opinions 112, 114 (2011)
(addressing steps omitted by the public body).

In sum, the public body’'s objective should be watreach decision
to exclude the public as a substantive decisionMioich each member of
the public body is accountable and to demonsttratefact to the public in
the ways required by the Act. The model form dsebe presiding officer
to follow each statutorily-required step, enablé® tpublic body to
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establish, in one place and more promptly thanimutes, that it took those
steps, and serves as a guide for the presidingeofin the closed session.
But the Act does not require the use of the formuhblic bOdc?/ may devise
its own methods of complying with SG § 10-508(d)é#)d the closed-

session reporting requirements in SG 8 § 10-5 nd 10-503(c) and
of ensuring that the discussion stays within thaitd of the claimed

exception.

Conclusion

In conclusion, the complaints about the Board’s andhmittees’
closed-session procedures have served the usefubgriof prompting the
Board to review and improve its procedures. We roemd the Board for
taking those measures, and, once we have issuegpouons on the many
allegations contained in Complainant’'s pending ciamgs, we will not
continue to address past practices relating to atiess of the University
of Maryland that occurred in calendar year 2012.

Open Meetings Compliance Board
Elizabeth L. Nilson, Esquire
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